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in this issue

In this edition, we cover a range of accounting and business topics including an 
update on the implications of new legislation introduced during the recent Autumn 
Budget in regard to capital gains tax on commercial property.  We consider the 
concept that artificial intelligence should be viewed as an opportunity rather 
than a threat and look at overcoming the complexities of international business. 
Additionally, find out more about the importance of corporate governance for 
companies of any size and learn about some of the key considerations for trustees.

If you would like any further information on any matters which have been covered 
in this edition, please get in touch with your usual GE contact. We hope that our 
readers have an enjoyable festive season.

by Colin Burns

Welcome  
to the winter edition

Follow us on  
twitter.com/
GEsmartthinking

A significant change was 
announced during the Autumn 
Budget on 22 November 2017;  
this being the intention to bring  
non-UK residents within the scope 
of UK corporation tax or capital 
gains tax (CGT) on gains arising 
on the disposal of UK commercial 
property after 6th April 2019.

Important features of the new  
rules include:

•	 	To	apply	a	single,	unified	regime	
to both UK residents and non-UK 
resident investors. No indexation 
allowance will apply from  
April 2019.

•	 	There	will	be	a	valuation	
“rebasing” of interests in UK 
commercial properties held by 
non-residents from April 2019 (so 
historic gains will not be subject 
to the new tax). There will be the 
option to disapply these rules on 
direct property sales if rebasing 
would give rise to a worse result.

•	 	The	new	rules	will	apply	to	both	
the	direct	disposal	of	UK	property,	
but also the disposal of indirect 

interests in UK property. This will 
include the sale of a “property 
rich” company by a person (or 
connected persons) who have 
at least a 25% interest in that 
company. A “property rich” 
company will broadly be one 
where 75% or more of its gross 
value at disposal is represented 
by UK property.

•	 	For	indirect	disposals,	there	will	
be a reporting requirement for 
the non-resident investor’s UK 
advisers,	who	must	report	a	sale	
to HMRC within 60 days (unless 
they are reasonably satisfied that 
the non-resident has reported it).

•	 	The	Government	will	introduce	
certain “anti-forestalling” rules 
and a Targeted Anti-Avoidance 
Rule (TAAR) to prevent avoidance.

The current CGT exemption for 
non-UK resident investors in UK 
commercial property has long since 
been	under	pressure,	given	the	
annual attacks on owners of UK 
residential property investments. 
The latest proposal is a huge 
change: non-resident investors in 

UK commercial property will have 
to factor in UK tax on capital gains 
arising on disposals from April 2019. 

The proposals are still being 
consulted	on,	but	the	Government	
has made it clear that the core 
aspects of these changes are going 
to	come	into	force,	so	realistically,	it	
is only consulting on the finer details. 

It is not only non-UK resident 
investors in commercial property 
who	will	be	hit.	For	example,	the	
current CGT regime for residential 
property provides an exemption 
for “widely held” non-resident 
companies – this carve out will be 
removed as owners of residential 
property in those circumstances 
will simply be subject to the same 
rules as those owning commercial 
property.

To discuss how these changes may 
affect you please get in touch with 
your	usual	Gerald	Edelman	contact,	
or contact Colin Burns on  
020 7299 1407.

Autumn Budget  
2017 – Capital Gains  
on Commercial  
Property
by Colin Burns

http://www.geraldedelman.com/
http://twitter.com/
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by Susana  
Lajusticia

If you are buying or planning to buy 
property	in	Spain,	you	should	be	
aware of the differences between 
Spanish and English systems and 
processes to avoid being caught out.

Distinctive Legal Systems

The legal process when buying a 
property in Spain is different from 
the English system and one should 
not assume or expect to find many 
similarities.

Spain is a Notarial system and 
any property transactions will be 
executed before a Spanish Public 
official,	the	Notario.	However,	
Notarios are independent and 
would not represent each party 
individually in the property 
transaction but will give validity 
to the property transfer and the 
parties’ will and capacity to enter 
into the transaction. 

It is therefore in your personal 
interest to engage the services 
of an expert Spanish lawyer who 
will represent you solely in the 
transaction. 

Two property registers:

You can find two different property 
registers in Spain.

•	 	The	Registro de la Propiedad,	
containing details of the 
ownership,	description	and	
charges on properties. 

•	 	The	Catastro,	dealing	with	the	
description,	location,	and	 
local maps. 

In	an	ideal	world,	these	two	
registries should contain the same 
information however it is not always 
the case and your Spanish solicitor 
should inform you on the position 
and any corrective action that might 
be required. 

Language barrier

Many investors and private 
purchasers will not speak Spanish 
or have a very basic level of the 
language which can create a 
dangerous barrier in any property 
transaction. 

We recommend that you instruct 
an independent English speaking 
lawyer who will protect your 
interests. Your English speaking 
lawyer will advise you on the 
Spanish documentation and will 
also act as a link in the transaction 
minimising any language barriers 
between the parties involved in the 
transaction. 

Legal insurance for any 
professional liability

Make sure that your legal adviser is 
qualified to offer such advice and 
that their work is covered by the 
required legal indemnity insurance.

Under-declaration of the full 
purchase price that is paid 

This is something that cannot be 
even considered as an option. We 
all know and are aware of the strict 
anti-money laundering regulations 
that apply in both the UK and 
Spain. The full price that the parties 
have agreed to pay is the one that 
goes on the deed.

Not only are we regulated by the 
above laws but it is also in the 
personal interest of any purchaser 
to declare the full price as you 
would not want to be left with a 
massive future capital gains tax 
position.	Also,	bear	in	mind	that	the	
Spanish authorities are becoming 
increasingly proactive at tackling 
this old bad practice and review 
the property transactions and 
prices declared with the powers 
to demand further taxes if they 
deem the price to be below their 
estimated property value.

Surveyor report

If	you	are	mortgaging	the	property,	
your lender will want to make 
sure that the property offers good 
security by being in good condition.

Likewise,	you	would	want	to	
make sure that you are making a 
sound investment and it is highly 
recommended that a survey report 
is carried out in Spain.

Should	you	need	any	assistance,	
we have contacts in Spain with 
local architects and they will be 
able to help you.

Home insurance

Remember to shop around and 
do your homework. Prices can 
vary and there are many providers 
based in the UK or in Spain who can 
offer English language policies and 
English speaking assistance which 
will be of interest and handy should 
you need to make any claims.

Spanish Wills

Another important topic and point 
to remember is making a will. We 
would highly recommend that a 
Spanish Will is put in place and can 
assist you organising this.

Spanish Wills are not compulsory 
but will make any probate process 
and estate administration more 
straightforward and is something 
to consider in the early stages of a 
transaction.

Documentation requirements and 
enquiries to be carried out by your 
Spanish solicitor:

•	 	Land	search/nota simple: 
checking	the	title,	vendor’s	
ownership,	description	of	the	
property and potential charges 
including unpaid taxes or 
mortgages. 

•	 	Check	the	type	of	land:	rural/
urban – note that there are some 
restrictions that might apply.

•	 	Request	a	copy	of	the	title	deed/
escritura pública. 

•	 	Make	the	necessary	enquiries	
with	the	local	Town	Hall/
Ayuntamiento.

•	 	Request	copies	of	the	necessary	
planning	permission,	building	
permits,	habitation	licence/
Cédula de habitabilidad and	First	
occupation	licence/Licencia de 
primera ocupación.

Top tips to  
stay safe when  
buying property  
in Spain
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The impact of the rise of artificial 
intelligence	(‘AI’)	on	jobs,	and	more	
importantly – job security – has 
played an increased role within 
political and industry discussions 
over the last year.

There are predictions of this 
AI-led workplace threatening 
one in five jobs across the UK. 
The CBI has urged the UK Prime 
Minister,	Theresa	May,	to	launch	
a commission to look into this 
potential impact from early 2018.

AI	is	coming	to	the	workplace,	and	
fast. Technologies that already exist 
could be used to support half of 
the activities that people are paid 
to do today. AI is likely to impact 
virtually	every	industry,	going	far	
beyond the manual or low skill jobs 
that are often considered to be 
more susceptible to technological 
advancements. 

The	CEO	of	Fujitsu	EMEIA	and	
Americas,	Duncan	Tait,	says	“as	
a	society,	we	must	work	together	
to ensure that artificial intelligence 
has a positive impact on both our 
personal and professional lives. 
Businesses	have	to	act	responsibly,	
and help to upskill existing workers 
as new technology is introduced. 
Artificial intelligence can enable us 
to do more interesting and exciting 
work,	by	eliminating	routine	and	
repetitive	tasks.	As	a	technology,	it	
offers	incredible	possibilities,	from	
enhanced medical diagnosis to 

advanced customer service. But 
we must remember that there is a 
human,	as	well	as	a	business,	side	
to the story and take action now 
to ensure that artificial intelligence 
works in favour of everyone’s 
interests”.

Business leaders must take steps to 
prepare for AI now; both to ensure 
their own future competitiveness 
and to protect the interests of 
their workforce. As with past 
technological	innovations,	we	
know that early adopters will find 
themselves one step ahead.

Amazon serves as the best example 
of a company that was initially 
a forerunner in online shopping 
but now dominates the world of 
retail. Traditional stores that failed 
to adapt to market demand lost 
customers and even went out of 
business. Business owners should 
be considering how AI might 
impact and be used within their 
own	organisation,	right	now.	That’s	
not to say that everyone must 
become an expert in the technology 
itself. By assessing your current 
staff	resource	and	talent,	you	can	
begin to create a view of how the 
workforce might change and which 
roles could utilise this growing 
technology. By working with 
experts in the technology you can 
understand how AI can be applied 
and the possibilities that this can 
generate in your business.

We should view the arrival of AI in 
the workplace not as a threat to 
people’s	jobs,	but	as	an	opportunity	
to evolve. AI technology allows 
people to be more impactful on the 
business,	giving	them	roles	that	
can touch customers in a way that 
a machine can’t. It’s a reallocation 
– not removal – of intelligence. 
Tapping into one’s creativity and 
enhancing ‘soft’ skills can inspire 
employees and help businesses 
meet the complex and developing 
needs of their customers.

It’s crucial that organisations 
start planning now to upskill their 
existing	employees,	investing	in	
robust training programmes that 
will	support	ongoing	learning,	and	
ensure the capabilities needed exist 
within the business.

It can be tempting to turn a blind 
eye to developments such as AI. 
However,	AI	will	soon	fundamentally	
change how we work. By looking at 
AI	now,	we	can	start	to	understand	
how the technology will shape our 
business,	our	workforce,	and	our	
own	careers.	Ultimately,	those	who	
are prepared will be the ones  
who thrive.

If you would like to discuss AI 
further then please get in touch 
with your usual Gerald Edelman 
contact,	or	contact	Howard	Woolf	at	
hwoolf@geraldedelman.com,	or	on	
020 8492 5603.

AI – An opportunity  
rather than a threat

by  
Howard Woolf

•	 	Request	a	copy	of	the	Local	
Council	tax/impuesto de bienes 
inmuebles and rubbish collection 
bills/basuras.

•	 	Request	copies	of	the	most	recent	
utility bills – facturas de agua, 
electricidad, gas,	teléfono.

•	 	Request	a	copy	of	the	building/	
complex	regulations/Estatutos 
de la comunidad de propietarios 
re. the co-ownership association 
regulations. 

•	 	Request	a	copy	of	the	paid	receipt	
for	the	community	charges/
Comunidad de propietarios.

•	 	Make	sure	that	your	deposit	
for off-plan properties is legally 
secured by way of a bank 
guarantee/aval bancario or 
insurance policy/póliza de seguro.

•	 	Request	the	10	year	building	
guarantee for insurance defects for 
new	properties/Seguro decenal.

•	 	Make	sure	that	the	property	is	free	
of tenants and other charges.

•	 	Obtain	your	NIE	numbers	in	Spain	
or through one of the Spanish 
Consulates in the UK.

•	 	Calculate	the	approximate	tax	
and costs due in Spain. This 
is always something that can 
surprise any potential purchaser 
as the purchase tax and costs 
associated can be higher to those 
that you might expect. Make sure 
that you budget for these costs in 
your calculations! 

Susana Lajusticia is a consultant 
solicitor with Keystone Law 
specialising in Spanish property.  

If you would like to discuss  
anything relating to the above  
article or Spanish property  
and would like to contact  
Susana,	please	contact	her	at	 
susana.lajusticia@keystonelaw.co.uk.

Keystone Law is a boutique law firm 
that uses technology and modern 
working practices to productivity 
to deliver results. To find out more 
about their services please visit 
www.keystonelaw.co.uk. 

mailto:hwoolf@geraldedelman.com
mailto:susana.lajusticia@keystonelaw.co.uk
http://www.keystonelaw.co.uk/
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HMRC has published updated 
guidance on the tax treatment of 
income	from	sporting	testimonials,	
which confirms there will be a new 
‘one-off’	exemption	of	£100,000	
designed to ensure that employed 
sportspeople on modest incomes 
are protected from the recent 
changes to the rules.

All income from sporting 
testimonials and benefit matches 
for an employed sportsperson is 
chargeable to tax and National 
Insurance contributions (NICs).

However,	HMRC	now	says	this	
treatment will be subject to a 
‘one-off’	exemption	of	£100,000	of	
the income received from events 
held during a single testimonial or 
testimonial year. The exemption 
will apply to income arising from 
relevant events held in a maximum 
period of twelve calendar months 
only,	beginning	with	the	date	the	
first event is held in a ‘testimonial 
year’,	even	if	that	year	straddles	
more than one tax year.

Where there is a contractual 
entitlement or customary right to 

the sporting testimonial or benefit 
match then this exemption will  
not apply.

Independent testimonial committees 
will now need to operate PAYE 
where the total proceeds from a 
non-contractual sporting testimonial 
or benefit match (or a number of 
events comprising a testimonial 
year) for an employed sportsperson 
exceed	£100,000.

The measure will take effect for 
the income received from non-
contractual	/	non-customary	
sporting testimonial events held 
on or after 6 April 2017 where the 
testimonial has been awarded on 
or after 25 November 2015. Income 
from sporting testimonial events 
held on or after 6 April 2017 where 
the testimonial or benefit match 
was awarded before 25 November 
2015 will be subject to existing 
arrangements.

HMRC’s research indicates that 
some 220 sporting testimonials or 
benefit	matches	are	held	annually,	
but of these a much smaller 
number are held for professional 

sportspersons who are not  
self-employed.

Whilst the change may not have 
much of an impact on high profile 
sportspeople	receiving	large	sums,	
it will help the likes of cricketers 
and rugby players in minor leagues 
where the testimonial is a significant 
sum to aid the transition to a non-
playing career and will undoubtedly 
be welcome. Not providing a 
contractual commitment to arrange 
such a testimonial will present a 
challenge to many clubs. It also 
remains to be seen how HMRC 
determine what is a ‘customary’ 
testimonial.

By	contrast,	under	the	original	
plans	in	the	2015	Summer	Budget,	
sportspeople were to receive only 
the	first	£50,000	of	payments	 
tax-free.

If you would like more information 
on	this	topic,	please	get	in	touch	
with your usual Gerald Edelman 
contact or with Colin Burns at 
cburns@geraldedelman.com or on 
020 7299 1407.

£100,000 tax exemption  
for sporting testimonials 

by Colin Burns

mailto:cburns@geraldedelman.com
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Business Investment Relief (‘BIR’) was introduced to 
attract UK investment by non-domiciled UK residents 
into UK businesses with effect from 6 April 2012. 

If	BIR	applies,	the	taxpayer	can	use	his	non-UK	income	
or gains to make a UK investment without incurring 
the UK tax charge which would otherwise arise on the 
remittance of the non-UK income or gains.

Eligibility

The	individual	must	make	a	‘qualifying	investment’,	
which is a loan to or acquisition of shares in a private 
limited	company.	Prior	to	6th	April	2017,	the	shares	had	
to	be	subscribed	for,	but	this	has	now	been	extended	to	
the acquisition of existing shares in a company.

The company must be carrying on a commercial trade 
or preparing to do so within the next five years (prior to 
6th	April	2017,	this	five-year	period	was	only	a	two-
year	period).	For	the	purposes	of	defining	a	commercial	
trade,	this	includes	property	letting	as	well	as	property	
development and the company’s trade must represent at 
least 80% of its overall activities.

The company can also be a holding company which has 
at least a 51% interest in trading companies that qualify 
as	above,	and	it	can	also	be	a	stakeholder	company	
which is a company that exists wholly for the purpose of 
making	investments	in	qualifying	trading	companies,	i.e.	
it is effectively an investment company. 

At	the	time	of	the	investment,	the	investor	must	not	have	
obtained	a	‘related	benefit’	from	the	company,	or	be	
expecting	to	obtain	such	a	benefit.	For	this	purpose,	a	
benefit represents anything in money or money’s worth 
which would not be provided in the ordinary course 
of	business,	but	it	would	not	include	such	items	as	
Director’s fees.

Where the funds are brought to the UK in advance of the 
investment	being	made,	the	qualifying	investment	must	
be made within 45 days of the money being received in 
the UK.

Claiming the relief

The taxpayer must claim BIR on their self-assessment 
tax return on or before the first anniversary of the 31st 
January following the tax year in which the income 
or gains would otherwise be regarded as having 
been	remitted	to	the	UK,	i.e.	31st	January	2018	for	
investments	made	in	the	2015/16	tax	year.

If there is any uncertainty as to whether BIR will be 
available,	it	is	possible	to	seek	advance	assurance	 
from HMRC before making the investment by following 
this link:

www.gov.uk/government/uploads/system/uploads/
attachment_data/file/550388/annex-b.pdf

Clawback

If	any	of	the	following	events	occur,	BIR	can	be	clawed	
back so that the invested funds are treated as having 
been remitted to the UK and a tax charge is triggered:

•	 	a	disposal	of	part	or	all	of	the	qualifying	investment;

•	 	the	company	ceasing	to	be	an	eligible	 
trading company;

•	 	the	company	does	not	commence	trading	within	 
five years; or

•	 	the	individual	or	a	connected	person	receives	 
value from the company.

In	the	case	of	a	disposal,	a	clawback	will	be	triggered	
unless the disposal proceeds are taken out of the UK 
or reinvested in another qualifying investment within 45 
days.	In	any	other	case,	the	qualifying	investment	must	
be sold within 90 days with the proceeds then being 
taken out of the UK within the next 45 days.

BIR is a useful relief for a remittance basis taxpayer 
wishing to invest in the UK but the stringent clawback 
provisions need to be taken into account. If you would 
like	to	discuss	BIR	and	its	impact,	then	please	 
get in touch with your usual Gerald Edelman  
contact or contact David Convisser at  
dconvisser@geraldedelman.com or on 020 8492 5632.

Encouraging 
investment 
in the UK 
through 
Business 
Investment 
Relief

by  
David Convisser

http://www.gov.uk/government/uploads/system/uploads/
mailto:dconvisser@geraldedelman.com
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by  
Richard  
Cannon

On	30th	September	2017,	two	new	
corporate tax evasion offences 
came into effect. Building on the 
structure created by Section 7 
of	the	Bribery	Act,	The	Criminal	
Finances	Act	2017	defined	failing	to	
prevent the facilitation of domestic 
and foreign tax evasion as acts of 
corporate crime. 

In	a	nutshell,	the	new	law	means	
that corporates are criminally 
liable if they fail to prevent the 
commission of tax evasion 
facilitation offences by a person 
associated with them. A tax evasion 
facilitation	offence	is,	broadly	
speaking,	where	the	associated	
person assists another with a tax 
evasion offence either in the UK  
or abroad. 

These are strict liability offences. 
This means that if the tax evasion 
and facilitation offences can be 
proved,	the	defendant	corporate	
will be convicted of the failing to 
prevent	offence,	unless	it	can	prove	
that it had in place reasonable 
procedures to prevent the criminal 
conduct	of	the	associated	person,	
or that it was not reasonable to 
expect them to have any prevention 
procedures in place at all. 

In summary: 

Stage one: the criminal tax evasion 
by a taxpayer (either an individual or 
a legal entity) under existing law. 

Stage two: the criminal facilitation 
of the tax evasion by an “associated 
person” of the relevant body acting 
in that capacity. 

Stage three: the relevant body 
failing to prevent its representative 
from committing the criminal 
facilitation act. 

Defence: where the relevant 
body has put in place ‘reasonable 
prevention procedures’ to prevent 
its associated persons from 
committing tax evasion. 

The corporate cannot simply claim 
ignorance of the actions of its 
employee or agent. 

For	the	UK	offence,	the	UK	
corporate would have failed to 
prevent an associated person 
from being knowingly concerned 
in,	or	taking	steps	with	a	view	to,	
the fraudulent evasion of tax by 
another	person,	or	from	aiding,	
abetting,	counselling	or	procuring	
the commission of a UK tax evasion 
offence by another person.

For	the	foreign	offence,	the	UK	
corporate would have failed to 
prevent conduct which relates to 
the commission by another person 
of a tax evasion offence under the 
law of the foreign country and the 
conduct would constitute a tax 
evasion facilitation offence under 
the UK law.

For	the	foreign	tax	facilitation	
offence,	conduct	constituting	part	
of that offence must take place in 
the	United	Kingdom.	In	addition,	
the	conduct	alleged,	as	well	as	
constituting a tax evasion offence 
under	the	law	of	the	foreign	country,	
would also be regarded by a UK 
court as being knowingly concerned 
in a tax evasion offence here.

Associated person is defined in 
three ways: 

1. An employee;

2.	An	agent,	or;

3.  Any other person who performs 
services for or on behalf of  
the corporate.

Note that the person must have 
been acting in one of these three 
capacities when committing the tax 
evasion offence or offences which 
the corporate is accused of failing 
to prevent.

The mood is set

The appetite for decisive action 
in tax enforcement is clearly 
demonstrated	by	the	political,	media	
and public reaction to the Paradise 
Papers and other such revelations. 
Increased	activity	from	HMRC,	
particularly	in	high	risk	businesses,	
particularly those engaged in the 
provision of aggressive tax advice  
is inevitable.

New corporate tax laws 
introduced relating to domestic 
and foreign tax evasion
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How does a corporate mitigate  
its risk?

It is essential that a risk assessment 
is carried out prior to the 
implementation of any policy  
and procedure. 

There is no ‘one size fits all’ option. 
Whilst some corporates might 
conclude that it is not reasonable for 
them	to	have	a	policy,	it	is	difficult	to	
see this being a sustainable position 
for any corporate where high or even 
medium risk factors are present.

HMRC have provided guidance 
to assist corporates in their 
development,	implementation	
and execution in what they term 
‘prevention procedures’.

They highlight six principles: 

•	 Risk	assessment;

•	 	Proportionality	of	risk	based	
procedures;

•	 Top	level	commitment;

•	 Due	diligence;

•	 	Communication	(including	
training);

•	 Monitoring	and	review.

HMRC states these principles 
are not meant to be prescriptive 

but corporates must apply them 
according to the circumstances  
of their industry sector and  
their business. 

The process should be well 
documented as the corporate will 
want to rely upon it in the event of 
any	investigation	and/or	prosecution	
under the Act. 

It should be measured and 
proportionate – there will be no 
prizes for volume. Corporates will 
need to decide the extent of their 
policy and processes on a common-
sense basis. This is not a situation 
where a policy can be drafted and 
left to gather dust unless or until 
HMRC comes knocking. 

Performance against policy needs 
to	be	monitored,	with	the	corporate	
being open to amending the  
policy as the business evolves  
and develops. 

What if there are issues arising 
prior to 30th September 2017?

The law is not retrospective. In 
other	words,	the	corporate	can	
only be liable for failing to prevent 
the facilitation of tax evasion which 
occurred after the implementation 
date.	However,	the	Act	could	
catch activity which is part of a 

continuing course of conduct which 
commenced prior to the end of 
September but continues thereafter.

Conviction for the corporate carries 
with it an unlimited fine along with 
other	associated	negative	outcomes,	
such as debarment from qualification 
for public contracts. 

Additionally,	these	offences	have	
been added to the schedule covering 
Deferred	Prosecution	Agreements,	
which has so far generated 
settlements of hundreds of millions 
for	the	Serious	Fraud	Office	(‘SFO’).	
The	SFO	is	one	of	the	prosecuting	
authorities authorised to prosecute 
these offences. 

The next legislative fork in the road 
will be implementation of a corporate 
offence for failing to prevent the 
commission of economic crime  
more widely. 

Strict criminal liability is in the 
boardroom and is here to stay.

Gunner Cooke is one of the fastest 
growing commercial law firms in the 
UK. If you would like to discuss any 
of	the	points	raised	in	this	article,	
please contact Richard Cannon at 
richard.cannon@gunnercooke.com. 

It is generally accepted that more than 90% of cases 
which are earmarked for the civil courts are settled ahead 
of trial or arbitration. This means that parties involved 
in legal proceedings are having to settle at the point of 
‘satisfice’; that is the point at which they have had to 
make a sacrifice to accept a position that will merely 
suffice,	but	not	satisfy	the	original	objective.	I	have	no	
doubt	that	in	many	such	cases,	at	least	one	of	the	factors	
involved in this satisfice decision is the risk of incurring 
significant further costs by taking the case through to trial 
or	arbitration	and	ultimately	losing,	resulting	in	the	money	
being lost and facing a possible adverse cost award.

This is where litigation funders step in - these businesses 
fund legal claims through the courts with the objective 
to	recover	costs	and/or	damages	for	their	clients.	These	
businesses offer finance to fund cases to both plaintiffs 
and defendants on a case-by-case basis. The decision 
as to whether a case is taken on is based on their 
assessment of the chances of success of the relevant 
party’s case. This enables the party to share or remove the 

Litigation Funding – Not  
just a means to an end

by Carl 
Lundberg

risk associated with incurring costs to proceed to trial 
or	arbitration,	without	having	to	give	up	on	the	potential	
upside	of	an	out-and-out	win.	Of	course,	the	funding	
does	come	at	a	cost,	which	is	usually	negotiated	
and agreed upfront and which can vary significantly 
depending	on	various	factors	including,	but	not	limited	
to;	the	proportion	and	level	of	costs	to	be	funded,	the	
degree	of	uncertainty	around	the	prospects	of	success,	
and whether there is any recourse in the event the case 
is	lost.	However,	usually	the	cost	is	only	payable	in	the	
event of a win at which time most would be pleased to 
pay out a share.

For	those	facing	litigation	with	concerns	about	the	level	
of	costs	and	risk	of	losses	involved,	litigation	finance	
may be the answer. If you would like to discuss a case 
for	which	you	might	require	litigation	funding,	please	
contact your usual Gerald Edelman contact or  
Carl	Lundberg	at	clundberg@geraldedelman.com,	 
or on 020 7299 1415.

mailto:richard.cannon@gunnercooke.com
mailto:clundberg@geraldedelman.com
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by Ryan Frere

Globalisation is likely to impact your 
business sooner rather than later. If 
you’re	sceptical	about	that,	here	are	
a few fun facts:

•	 	According	to	the	World	Trade	
Organisation,	the	global	export	
opportunity exceeds $7 trillion; 
$502 billion in the UK alone; and 
over $3 trillion in the EU1. 

•	 	72%	of	senior	executives	from	the	
World’s Most Admired Companies 
report that globalisation will have 
a significant impact on their 
organisations2.

•	 	11.7	million	U.S.	jobs	were	
supported	by	exports	in	2014,	up	
1.8 million since 20093.

Historically,	the	UK	has	lagged	in	
global	business,	but	that’s	starting	to	
change. There is a lot of untapped 
potential for UK companies and the 
UK’s department of international 
trade is putting several initiatives in 
place to help UK businesses take 
advantage of new opportunities 
abroad. 

No longer the exclusive domain  
of big business

International trade has typically 
been dominated by large companies 
able to take advantage of their scale 
and	reach,	but	thanks	to	digital	
technologies that’s no longer  
the case. 

Since small and medium-sized 
enterprises (SMEs) account for the 
vast majority of companies (95%) 
and	jobs	(67%),	having	SME’s	
participate in export is key to 
realising this opportunity.

However,	SMEs	still	face	a	number	
of obstacles in going global:

•	 	Difficulties	accessing	export	
distribution channels and in 
contacting overseas customers. 

•	 	Costly	product	standards	and	
certification	procedures,	and,	a	
lack of information about specific 
requirements in foreign countries. 

•	 	Unfamiliar	and	burdensome	
customs and bureaucratic 
procedures. 

•	 	Poor	access	to	finance	and	slow	
payment mechanisms.

International billing & payment – a 
bigger issue than you might think

Billing and payments might seem 
the least of your concerns when 
going	global,	but	in	reality,	invoicing	
and receiving payments from 
international customers can be a 
huge challenge.

For	most	companies,	invoicing	
domestically is easy. There are a ton 
of off-the-shelf software solutions 
and the process is simple and 
straightforward	-	one	currency,	one	
format,	well-understood	payment	
methods and costs.

When it comes to international 
invoicing the process is different. 
There is far less transparency in 
the process and questions around 
different	currencies,	foreign	
exchange	(FX)	rates,	fees,	taxes	
and languages create issues in 
several	areas.	For	example:

•	 	DSO	-	International	payment	
processing	can	be	very	slow,	
negatively	impacting	cash	flow,	
putting a strain on businesses 
and impeding their growth.

•	 	Reconciliation	-	Short	payments	
resulting	from	hidden	FX	fees,	
manual errors and the lack of 
transparency increase operational 
costs and impact customer 
satisfaction. 

•	 	Cost	-	Any	company	processing	
either large sums or numbers 
of international receivables may 
be paying much more than they 
should for these transactions 
due to hidden fees and 
unpredictability around foreign 
exchange. 

•	 	Complexity	-	There	are	many	
region-specific challenges related 
to international payments from 
markets where you may not have 
a preferred banking relationship 
or agent in place. This can 
make it harder and costlier to do 
business in these locations. 

•	 	Compliance	-	There	are	also	
important compliance and anti-
money laundering regulations 
that need to be taken into 
consideration in different regions.

If you’re a business that is trying 
to expand internationally and want 
to	sell	to	20	different	countries,	
you require local bank accounts 
and	relationships	in	each	country,	
and will need to deal with the 
regulatory	paperwork,	and	more.	
This	is	incredibly	time-consuming,	
and it distracts from the core 
business activities - and your 
current business banking partner is 
probably not the solution.

Fortunately,	there	are	proven	
FinTech	solutions	available	that	
can help you address these issues 
as you grow your international 
business. They enable companies 
of all sizes to offer their international 
customers a seamless online 
payment experience at a fraction 
of	the	cost,	while	eliminating	all	
the foreign exchange risk and 
reconciliation challenges typically 
associated with international 
payments. Payments can easily be 
customised	by	country,	currency	
and	institution,	and	businesses	
can manage their international 
receivables	with	24/7	tracking	for	
themselves	and	their	customers,	
and ensure that robust compliance 
and anti-money laundering controls 
are applied to every transaction.

If you’re looking to expand your 
international business and would 
like to learn more about these 
solutions,	please	visit	 
www.flywire.com,	contact	our	
director of EMEA sales  
nic.gidaracos@flywire.com or speak 
with your usual Gerald Edelman 
contact.

1 World Trade Organisation
2  Source: Hay Group Study as reported 
in	Fortune	Feb	2015

3  Source: IBEA International Business 
Education Alliance

Overcoming the 
complexities of 
international business
Simple things like billing and payment can get 
complicated, but there are ways to avoid it

http://www.flywire.com/
mailto:nic.gidaracos@flywire.com
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I recently came across a company 
who specialises in assisting 
companies and individuals in 
buying property overseas. Below  
is an article that I received 
which highlights five major 
considerations which I thought 
would be of interest to our readers. 

Whether you have your eye on a 
condo in the US or a farmhouse in 
France,	there’s	something	out	there	
for	everyone.	But	for	many	of	us,	
buying our dream home overseas is 
a	once	in	a	lifetime	opportunity,	so	
we must spend our savings wisely. 
Having made the decision to seize 
the	day	and	go	for	it,	you	would	be	
forgiven if your mind wanders to 
white sandy beaches and crystal 
clear waters. Hold those thoughts: 
now is the time to focus and be 
practical. To ensure your move is a 
success,	please	carefully	consider	
these five factors before taking  
the plunge.

1) Seek a destination that’s 
investing in infrastructure

It makes no sense considering 
destinations that have limited 
potential. You want to enjoy your 
new	home,	savour	your	new	
surroundings,	and	you	want	your	
home to grow in value because you 
have been wise enough to buy in a 
desirable location. It would also be 
nice if friends and family want to 
visit occasionally. 

Tourism	is	big	business	these	days,	
so there are plenty of resorts and 
cities that are throwing money at 
improving the local area to sustain 
its appeal. A prime example of 
this is the Algarve which has 
enjoyed important infrastructure 

investments,	particularly	
improvements to the highway 
network and airports. 

2 Opt for somewhere with dual 
seasonality

When you’re back in Blighty pining 
for	your	next	visit	to	your	bolt	hole,	
you might choose to rent out your 
property to help cover the bills. 
Or perhaps your ability to afford a 
villa in Majorca or an apartment in 
the Alps is dependent on a steady 
stream of rental income throughout 
the year. It’s not simply a case of 
buy it and they will come. Choose 
a	destination	with	dual	seasonality,	
making it attractive to visit for the 
entire year. A great example of this 
is	the	ski	resort	of	Chamonix,	which	
thanks to an ongoing multimillion 
euro investment plan attracts 
as many tourists in the summer 
months as it does in the winter. 

3) Consider your property’s resale 
prospects

Calculating how much your 
overseas home might be worth in 
ten years probably isn’t top of your 
to-do list. After all you haven’t even 
got the keys yet. But taking some 
time to consider its resale potential 
could result in you making a tidy 
sum when the time comes to sell 
up.	Location,	location,	location:	
choose somewhere that has 
convenient	access	to	an	airport,	
amenities and local landmarks; 
research destinations that are 
earmarked for financial investment. 
Make sure you keep your property 
looking spick and span inside and 
out. If you cover these bases your 
property should prove a shrewd 
investment.

4) Take advantage of low 
interest rates

Since	the	financial	crisis,	we	have	
become used to living in a world 
of low interest rates – making 
borrowing money far cheaper. A 
prime example of these favourable 
conditions for overseas property 
buyers can be found in the 
Eurozone,	where	rates	are	set	at	
historically low levels. This enables 
the financially savvy among us to 
lock in low mortgage rates that 
could swell our budget. You may be 
able to afford an extra bedroom or 
even a pool. 

5) Use a currency specialist 

An overseas mortgage and other 
regular payments you must make 
– from maintenance costs to 
repatriating rental income – will 
expose you to currency market 
volatility. By seeking the assistance 
of	a	currency	specialist,	you	can	
prevent exchange rate fluctuations 
from having a negative impact on 
your plans. You will need to consult 
with someone who can work with 
you to devise an effective currency 
strategy. This advice can cover how 
you could use a forward contract to 
secure	a	prevailing	rate,	for	up	to	 
12 months.

If	you	require	any	more	information,	
please contact me at  
rkleiner@geraldedelman.com  
and I will happily effect an 
introduction.

For	more	detailed	country	specific	
guidance on buying property 
abroad,	go	to	 
www.propertyguides.com.

Five things to consider before 
buying property overseas

by Richard 
Kleiner

mailto:rkleiner@geraldedelman.com
http://www.propertyguides.com/


If a client asks how you’re 
complying with GDPR, how  
can you respond?

The General Data Protection 
Regulation (‘GDPR’) is a piece of 
European Union law that will be 
enforceable from 25 May 2018. 
It will replace the current data 
protection regime set out by the 
Data	Protection	Act	1998,	and	
brings in new rights – but also new 
responsibilities. What are the risks 
of not complying with the new 
rules?	Fines	of	up	to	2%	-	4%	of	
global turnover from the Information 
Commissioner’s Office (‘ICO’).

If a client asks you about how 
you’re	complying,	there	are	a	few	
easy steps you can take.

1.  Show your commitment to 
getting it right.

The first step that you can take 
is to commit to following the new 
rules. The Regulation itself is a 
heavy	read,	but	there	are	plenty	of	
resources online that can give you a 
rough idea of what to expect. Some 
of the key changes are in relation 
to the rights of data subjects (you 
and	I),	and	in	how	you	can	obtain	
and process people’s personal 
(and sensitive) data. The legal 
justifications for doing so have been 
amended,	and	you	can’t	assume	
consent any more.

Recording your organisation’s 
decision to get its GDPR obligations 
right is the first step. If you’re a 
limited	company,	then	you	can	use	
board minutes for this.

2. Taking stock of where you are.

You can also conduct a data 
protection	impact	assessment,	to	
work out how you’re doing against 
current standards and the new 
GDPR standards. You could do this 
internally or ask someone to come 
in to help you with it. Some example 
issues to watch out for are:

•	 	Retaining	data	–	how	many	times	
have you discovered old files 
on your computer? Does your 

system enable you to provide full 
access to the data you hold on 
an individual? Does your system 
enable you to delete all data you 
hold on an individual? Consider 
using encrypted or password 
protected emails for the exchange 
of sensitive data.

•	 	Presumptuous	consents	–	do	
you assume that the data 
subject	consents,	by	using	pre-
ticked form boxes? If you don’t 
have	consent,	do	you	have	a	
justification for holding the data?

•	 	Your	website	–	is	the	public	face	
of your business and is one way 
you receive personal data. Are the 
website cookies compliant? What 
about analytics providers? 

•	 	Conducting	a	data	protection	
impact assessment sounds 
like	a	big	task,	but	if	it’s	done	
properly it should only take a 
day or so. It shows your clients 
that you’re taking the GDPR 
(and	them)	seriously,	and	it	has	
commercial benefits too. You 
might discover inefficiencies and 
overlaps in the data flows inside 
your	organisation,	or	gaps	where	
there should be some control of 
information. 

3. Making changes if needed.

In conjunction with your solicitors 
and	IT	department,	you	can	use	the	
results of the assessment to guide 
any changes that you need to make. 
One easy solution is to amend 
your terms and conditions to cover 
GDPR,	so	that	you	can	show	clients	
you are complying because you’ve 
contracted with them on that basis. 
This is essential because the GDPR 
imposes an obligation on you to 
check	that	your	clients	comply,	and	
on your clients to check that you 
comply. They should want to see 
this. You should also review your 
current contracts to check whether 
they’re still compliant. 

On	the	IT	side,	you	should	check	
with your supplier on your current 
arrangements. Do they provide 
the necessary systems to build in 
privacy by design? The GDPR’s IT 
impact is much deeper than simply 
having strong external security. 

4.  Preparing for things if they 
go wrong.

As	a	client,	the	only	thing	worse	
than your data being breached is 
finding out the data holder doesn’t 
have a plan for how to respond. 

Breaches do happen – Uber lost 
57 million users’ data in the United 
States.	If	it	happens	to	you,	then	
having a solid strategy on how 
to respond is essential. This is 
especially important because you’ll
have 72 hours from discovering the 
breach to decide:

•	 Whether	to	inform	the	ICO;	and

•	 	Whether	to	inform	the	data	subject.

You’ll	need	an	incident	plan,	and	
template letters to send to both the 
ICO and clients. You’ll also need to 
incorporate PR into the response 
plan. This will give clients the 
comfort of knowing you’ve thought 
about contingencies.

5. Developing your team. 

You may need to appoint a Data 
Protection	Officer,	otherwise	
a suitable person with overall 
responsibility for all data issues. 
However,	if	they’re	off	or	out	of	the	
office,	then	all	of	your	team	should	
know how to react to breaches; and 
what the business’ key obligations 
are under the GDPR. This means 
implementing a training scheme for 
the	team,	and	regular	updates	to	
check for understanding. 

Some,	all,	or	even	one	of	the	
above will help show your clients 
that you are reacting to the new 
legislation. They demonstrate that 
you are taking the GDPR seriously 
and that you are thinking about not 
just	your	business,	but	them	–	they	
are obliged to check that you are 
complying,	just	as	you	are	 
with them. 

Andrew Humphrey is a senior 
associate at Bishop & Sewell 
LLP,	and	leads	the	Employment	
and Business Regulations team. 
Andrew’s practice has a strong 
tech focus – he has advised app 
developers,	e-advertising	agencies	
and social media start-ups on how 
to	navigate	current	data	legislation,	
and the new GDPR. He is also the 
director	of	his	own	tech	company,	
and uses this experience to 
understand the competing interests 
of compliance and effectiveness. 
Andrew writes on data protection 
issues and the changes that 
regulated industries need to make 
to adapt to the new data landscape.

For	further	information	on	this	topic,	
please contact Andrew Humphrey at  
ahumphrey@bishopandsewell.co.uk 
or your usual Gerald Edelman contact.
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The General Data Protection Regulation – 
five steps to compliance

by  
Sinthujan 
Sivanesan

Tax Deductibility  
of Corporate  
Interest Expenses 
and Restrictions

The new corporate interest restriction rules were 
introduced to limit tax deductions for interest expense 
and other similar financing costs for individual 
companies	and	groups,	with	the	aim	of	aligning	such	
deductions	with	activities	taxed	in	the	UK,	taking	into	
account the level of borrowing from third parties.   
These rules came into effect from 1 April 2017.

The new legislation impacts all UK companies or 
UK	permanent	establishments,	regardless	of	size,	
which claim interest relief on interest expenses and 
other	financing	costs.	However,	groups	or	standalone	
companies with less than £2 million annual net interest 
expenses and other financing costs will not suffer  
any restrictions.

The new rules 

The legislation applies to groups and individual 
companies. It allows the higher of:

•	 De	Minimis	–	£2m	net	interest

•	 Fixed	Ratio	–	30%	of	tax-EBITDA

•	 	Group	Ratio	–	Group’s	ratio	of	third	party	 
interest	to	EBITDA,	up	to	100%

As	mentioned	above,	all	UK	companies	benefit	from	
the annual £2m minimum net interest allowance. If the 
group	or	company’s	net	interest	expense	is	below	£2m,	
the group will be unaffected. In circumstances where a 
group	is	affected,	it	can	deduct	at	least	£2m,	therefore	
interest paid to third parties can potentially be restricted.

Interest which has been disallowed under the corporate 
interest restriction is carried forward and could be 
reactivated,	giving	a	deduction	in	later	years	should	
the group’s circumstances change. The caps which are 
based on the interest amounts in the group’s financials 
include further carry forward provisions to assuage any 
timing issues.

The restriction uses information from the consolidated 
group accounts and UK tax-adjusted figures for all 
group members who are subject to UK corporation tax. 
The £2m de minimis is applied against the cumulative 
amount of the net UK tax interest expenses of each 
entity within the group.

The UK group can choose which companies in its  
group suffer the interest restriction and restricted 
expense can be carried forward indefinitely. If the net 
tax-interest expense of the UK group is less than the 
interest	limit,	spare	capacity	can	be	carried	forward	for	
up to five years. 

For	example:

•	 	A	UK	group	has	aggregate	taxable	rental	income	
(EBITDA) of £100m per annum and the group has 
external interest expense of £50m per annum.

•	 	The	worldwide	group	has	net	third-party	interest	
expense of £56m per annum and the operating  
profits of £200m.

•	 Aggregate	net	interest	expense	=	£50m	(A).

•	 Aggregate	taxable	income	=	EBITDA	-	£100m	(B).

In the above example the fixed ratio method is beneficial.

What should companies do next?

Companies should start to structure their tax profiles as 
soon	as	possible,	to	determine	the	impact	of	these	rules.	
Companies will find that interest that was previously 
deductible is no longer so and this will also impact tax 
liabilities and cashflow.

If you would like to discuss anything regarding the new 
regulations then please get in touch with your usual 
Gerald	Edelman	contact,	or	speak	with	David	Convisser	
at dconvisser@geraldedelman.com or  
on 020 8492 5632.

FIxED RATIO METHOD GROUP RATIO METHOD

30% of aggregate taxable  
income: EBITDA (30% of 
B) - £30m (C)

Group taxable income: 
EBITDA - £200m (D)

Fixed ratio method 
restriction = (A-C) - 
£20m

Net qualifying group 
interest: £56m (E)

Group ratio percentage: 
(E/D)	-	28%	(F)

Group ratio percentage of 
aggregate tax: EBITDA - 
(F	x	B)	-	£28m	(G)

Group ratio method 
restriction = (A-G) - 
£22m

Allowable Expense 
£30m

Allowable Expense 
£28m

mailto:dconvisser@geraldedelman.com
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Businesses go through many 
different forms throughout their 
lives. A typical SME will usually start 
in	a	very	proprietorial	manner	and,	
if	run	and	controlled	properly,	will	
develop and grow into a mature and 
profitable business. With maturity 
brings	value,	which	can	be	realised	
when the business owners wish to 
cash in on the results of their efforts 
and skills.

However,	it	is	crucial	for	any	
business owner to know the point 
at which proprietorial controls are 
no longer appropriate and proper 
corporate governance needs to be 
introduced.	Indeed,	in	many	cases,	
this should be close to the start of 
the business’ life.

Over	the	years,	I	have	worked	with	
many businesses in assisting them 
to introduce proper and effective 
governance	to	their	operations	which,	
in	turn,	has	enabled	them	to	work	
very much more ‘on’ their business. 
This has given them an opportunity 
to review their business in its entirety 
rather than getting bogged down in 
its day to day running.

So,	what	does	corporate	
governance really mean? In 
essence,	it	is	the	introduction	
of	appropriate	protocols	that,	if	
followed	properly,	will	allow	any	
business to grow in a controlled  
and efficient manner. 

Part of governance would be the 
implementation of regular board 
meetings as a forum to discuss 
the various areas of a business 
that need controlling which is so 
important to aid growth. At board 
meetings,	there	are	a	number	of	
standard subject areas that need 
to be considered and regularly 
reviewed. Some of these are 
summarised as follows:

1. Finance

Any business should have a plan. 
This plan should be translated into 
numbers by way of forecast and 
budgets. These budgets should 

be regularly reviewed and ‘actual’ 
figures should be compared to 
the forecasts to ensure that the 
business is growing in accordance 
with the business owners’ original 
plans,	with	any	variances	having	
suitable explanations. Key 
Performance Indicators (KPIs) 
should also be established and 
reviewed,	to	ensure	that	where	it	is	
possible to measure trends as well 
as	performance,	this	is	being	done.

2. Operations

This is a very general term but 
includes HR and all other relevant 
matters relating to the day to 
day running of the business. It 
is essential to identify what is 
right	and	working	well,	and	what	
can be improved upon within 
the parameters of the business’ 
operations. Only by considering 
these at a ‘working on’ meeting 
will the business owners be able to 
review and improve their ongoing 
processes.

3. Sales and Marketing

Any successful business will have  
a sales and marketing strategy  
and,	of	course,	such	strategy	 
should be reviewed for its 
successes on a regular basis. 
It is likely that the direction of a 
marketing strategy may need to 
be changed depending on market 
circumstances. 

4. Information Technology

Technological advances play a 
huge role in all businesses today. 
Consequently,	it	is	essential	
to have a strong IT presence 
within a business and take all the 
necessary precautions to ensure 
that technology is used in the 
most efficient manner to maximise 
process efficiency. 

A monthly review of IT processes 
and expenditure should always  
be undertaken.

5. Strategy

Business owners should examine 
how the business is performing 
against not just the current year’s 
budgets and forecast but against 
their ultimate aspirations. This may 
include an analysis of the market 
(including competitor behaviour) 
and the creation of an ‘opportunity 
map’ for the development of the 
business,	whether	through	organic	
growth or mergers or acquisitions.

Within	the	regular	board	meetings,	
it is also important to review other 
areas of the business that could have 
a	significant	impact	on	the	business,	
such as legal and compliance 
matters,	or	indeed	any	risks	that	may	
be evident to the business. 

I have often seen businesses that 
ignore the need for corporate 
governance	and	before	long,	
realise that their processes and 
general organisation are chaotic 
which often leads to the business 
underperforming	or,	worse	still,	an	
unfortunate end.

If you feel that you could benefit 
from an initial chat as to how 
we may be able to assist you in 
implementing the appropriate 
governance and controls required 
by your business to maximise its 
value,	please	get	in	touch	with	your	
usual Gerald Edelman contact  
or Howard Wallis at  
hwallis@geraldedelman.com 
or on 020 8492 5614.

The importance of  
corporate governance

by  
Howard Wallis
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In keeping with the trend of greater 
tax transparency and combined 
with	the	Fourth	Money	Laundering	
Directive	(“4MLD”),	the	Government	
has now introduced a new Trust 
Register effective from 26 June 
2017. This means that trustees of 
both UK trusts and non-UK trusts 
are now faced with maintaining 
accurate and up-to-date records 
of all the beneficial owners of the 
trusts that they administer and will 
also be required to report such 
information to HM Revenue & 
Customs (“HMRC”) to be kept on a 
UK register of trusts.

Which trusts are affected

All UK trusts whereby:

 1. All the trustees are UK resident.

 2.  At least one of the trustees is 
UK resident and the settlor was 
UK resident at the time the trust 
was	set	up,	or	when	the	funds	
were added to the trust.

Non-UK trusts to the extent that the 
trusts have UK income or assets 
which generate a tax liability for the 
trust itself. A UK tax consequence 
will arise if the trust is liable to pay 
the following:

 1.  Stamp Duty Land Tax (“SDLT”) 
– for example where the trust 
acquires fixed property.

 2.  Income Tax – for example where 
the trust derives rental income 
from UK property.

 3.  Capital Gains Tax (“CGT”) – for 
example where a trust disposes 
of a UK residential property.

 4.   Inheritance Tax (“IHT”) – for 
example where the trust is 
subject to the ten yearly or  
exit charges.

Slight Anomalies

Non-UK trusts which own UK 
property through a non-UK company 
should not fall within these rules 
simply because of the indirect 
ownership	of	UK	property,	as	any	
UK tax liability would fall upon the 
non-UK	company.	However,	the	
Government has introduced new 
legislation effective from 6th April 

2017,	whereby	non-UK	companies	
owning UK residential property will 
be examined for IHT purposes. 
Consequently,	UK	residential	
properties held in such structures 
means that trusts will be subject 
to	the	ten	yearly	IHT	charge,	which	
would then effectively generate a 
UK tax liability for the trust itself 
triggering a need to register with 
HMRC.

This just means that each trust 
needs to be looked at carefully on 
a case by case basis to ensure that 
all angles have been covered when 
concluding whether there is a need 
to register or not.

What information must be 
provided

The trustees will need to provide 
information on the identities of the 
following:

•	 Settlors;

•	 Trustees;

•	 Beneficiaries;

•	 	All	other	natural	or	legal	persons	
exercising effective control over 
the trust;

•	 	All	other	persons	identified	as	
potential beneficiaries.

The details to be supplied include 
name	and	address,	date	of	birth,	
National Insurance number or 
Unique	Tax	Reference,	and	if	they	
are	non-UK	resident,	their	passport	
number or ID number.

The regulations also indicate that if a 
trust	has	a	class	of	beneficiaries,	not	
all	of	whom	have	been	determined,	
then trustees will simply need to 
provide a description of the class of 
persons who are entitled to benefit 
from the trust.

Trustees will also be required to 
provide general information on the 
nature of the trust to include:

•	 Name;

•	 Date	on	which	it	was	created;

•	 	Statement	of	accounts	describing	
the assets and identifying the 
value of each category of the trust 
assets;

•	 	The	country	where	it	is	resident	 
for tax purposes;

•	 	The	place	where	it	is	administered;

•	 A	contact	address;

•	 	Names	of	any	advisers	who	are	
acting on behalf of the trustees  
to	provide	legal,	financial	tax	or	
other advice.

Deadlines

For	trusts	which	already	exist,	the	
first filing deadline will be on or 
before	31st	January	2018.	For	new	
trusts the first filing deadline will 
be 31st January after the tax year 
in which the trustees first become 
liable to pay UK taxes.

There will be an annual requirement 
on or before 31st January to report 
any changes that have occurred in 
the previous tax year or to confirm 
that there have been no changes. 
If the trust is not liable to pay any 
UK tax in the tax year in which the 
change	occurs,	the	notification	
requirement does not arise until 31 
January after the next tax year in 
which the trust is liable to UK tax.

Who can access the register?

The register will not be publicly 
available but the information on 
the register may be inspected by 
certain law enforcement authorities 
including HMRC itself.

Summary

Trustees should ensure that they 
understand their registration and 
reporting obligations in this ever-
changing	environment,	as	failure	
to comply could result in serious 
penalties. The Gerald Edelman team 
can help identify whether there is 
a need to register or not and can 
assist with the registration process 
where relevant. 

If you would like to discuss the 
points	raised	in	this	article,	please	
contact your usual Gerald Edelman 
contact or Graham Busch or  
Sonal Shah at  
gbusch@geraldedelman.com 
scshah@geraldedelman.com 
or on 020 7299 1409.

by  
Graham Busch 
& Sonal Shah

The UK  
Register  
of Trusts
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In	the	recent	Autumn	Budget,	the	
Chancellor,	Philip	Hammond,	stated	
that “for the first time in decades 
Britain is genuinely at the forefront 
of this technological revolution.”. 
Mr Hammond also expressed that 
“a new tech business is founded in 
Britain every hour… and I want  
that to be every half hour.”.  
This unequivocal support of  
high-tech,	fast	growth	businesses	
is great news for the tech business 
community and in particular for 
start-ups	in	the	industry,	and	
may help to restore faith in the 
Government and its policy for the 
tech sector. With the impact of 
Brexit on the UK economy yet to 
be	revealed,	the	Government’s	
investment in the tech sector will go 
a long way in Britain remaining the 
European capital for tech start-ups.

Mighty oaks from little acorns 
grow….

Evolution is intrinsic in the nature 
of mankind. Every century has 
witnessed	new	ideas,	inventions	
and technological advancement for 
the betterment of day to day life.

Starting and nurturing a business to 
flourish as a successful enterprise 
is no longer a realm dominated by 
large	corporations.	In	recent	years,	
we have witnessed an array of 
success stories where the inception 
of products or services began life 
in university dormitories and gained 
unimaginable traction such that 
these companies floated on the 
stock exchange. Starting a new 
business can offer the freedom to 
turn dreams and ideas into reality. 

There has never been a better time 
to start a business in the UK.

Since the emergence of tech  
start-ups	in	the	1990s,	the	market	
has seen rapid growth in this area. 
Britain’s young entrepreneurs 
are bursting with energy and 
aspirations,	are	striving	to	bring	
new ideas to the fore and to exploit 
potential opportunities.  

Britain’s position

According to a report from London 
&	Partners,	despite	concerns	over	
Brexit,	the	UK	still	remains	the	
number one investment destination 
in Europe for Silicon Valley based 
investors and technology start-ups. 
In	2017	alone,	British	businesses	
have already raised $1.13billion 
in investments. London remains 
not only the British but also the 
European	technology	capital,	with	
a 90% share of the Silicon Valley 
investments. It would not be wrong 
to say that London’s strength lies in 
its diversity and is likely to continue 
to grow at a significant pace. 

“Recent	endorsements	by	Apple,	
Google,	Facebook	and	Snapchat	
demonstrate that London is still 
attractive	for	global	businesses,”	
says	Gerard	Grech,	CEO	of	Tech	
City UK.

Digital minister Matt Hancock 
added: “These young companies 
are part of the reason our booming 
digital economy is already worth 
more than £118bn a year and 
growing twice as fast as the rest of 
the economy.”

Tech Nation 2017 is the most 
comprehensive analysis of the 
UK’s	Digital	Tech	Economy	to	date,	
showing how the digital technology 
industries are driving economic 
growth,	employment	and	regional	
development.	Currently,	the	UK	
employs 1.64 million workers in 
digital technology jobs. Between 
2011	and	2015,	the	growth	rate	of	
digital jobs was more than double 
that of non-digital jobs and the 
digital economy is growing 50% 
faster than the wider economy. 

What are the Government’s plans 
for the tech sector in light of 
concerns over Brexit?

Funding

The	Chancellor,	Phillip	Hammond,	
said: “Britain is an innovation 
powerhouse and it’s vital that we 
make sure our cutting-edge firms 
have the funding they need to meet 
their potential and conquer new 
markets even after Brexit.” 

On	1	August	2017,	the	treasury	 
said that a consultation had 
identified a £4 billion funding gap 
and has since proposed a new 
‘National	Investment	Fund’	which	
will	address	this	gap.	Currently,	
British businesses rely on funding 
from	the	European	Investment	Fund	
(EIF)	and	this	newly	proposed	fund	
will ensure that British businesses 
will still be sufficiently funded 
after	Brexit.	In	my	opinion,	this	
was a welcome move by the UK 
Government which was planned 
well ahead of the news that London 
is losing European agencies to Paris 
and Amsterdam. 

Technology  
start-ups… a  
21st century 
industrial 
revolution?

by Krunal Desai
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Workforce

As	well	as	requiring	funding,	tech	
start-ups also rely on a highly 
skilled and agile workforce. The 
Government is invested in ensuring 
that the tech industry has access 
to the right talent. Tech City UK 
(a government-backed initiative 
which is the designated competent 
body for digital technology) 
recently announced a Tech Nation 
Visa Scheme (Tier 1 Exceptional 
Talent Visa). This scheme will help 
businesses operating within the 
digital technology sector to attract 
and secure world-class talent from 
across the globe.  

Tax reliefs

The UK Government offers tax 
benefits for investors in early stage 
digital businesses:

•	 	The rate of R&D tax credit for 
companies with fewer than 500 
employees has been increased to 
225%.

•	 	The Patent Box Scheme which 
lowers Corporation Tax to 10% on 
profits from the development and 
exploitation of patents and certain 
other intellectual property in the 
UK has been introduced.

•	 	The Seed Enterprise Investment 
Scheme (SEIS) provides 50% 
income tax relief for UK taxpayers 
 investing in qualifying start-ups  
for	the	first	£100,000	seed	
investment.

•	 	The Enterprise Investment 
Scheme (EIS) offers 30% income 
tax relief for private investors – 
bringing the scheme in line with 
the relief available in contributions 
into venture capital trusts.

•	 	The Employer Management 
Scheme (EMI) was introduced by 
the Government where employees 
get a chance to buy shares  
in the company they work for. If 
employees	buy	shares,	they	won’t	
pay any tax or National Insurance 
for at least the market value of the 
shares when they were granted the 
option. This mechanism will not 
just	attract	talent,	it	will	also	help	
increase the retention of the skills 
the business requires.

Why company financials are so 
important for start-ups.

Like	every	business,	start-ups	do	
need their financial affairs to be in 
order if business owners intend to 
make	a	profit.	Financial	information	
is a pulse by which a business’ 
health can be measured. It is vital 
for businesses to track their finances 
end	to	end,	as	most	start-ups	do	
require funds for their research & 
development and working capital 
which can either be funded by 
investors or borrowings. Both 
investors and lenders will look at a 
business’ financial data and how 
efficiently cash-flow is managed. 
Research suggests that despite 
having a great product and good 
customer	base,	many	businesses	fail	
each year just because they fail to 
control their finances.  

How can we support you?

At	Gerald	Edelman,	we	have	a	
dedicated team working to deliver 
a simple and efficient cloud-based 
accounting service designed to serve 
start-ups and small businesses. 
Our solution offers a multitude of 
features and can help you perform 
your day to day accounting tasks 
more	efficiently	with	great	flexibility,	
whether you are in a high street 
café or on the beach in Cancun. 
This new technology can help you 
grow your business and allows 
greater	productivity,	with	minimal	
effort. In addition to assisting 
with	your	bookkeeping	needs,	
our cloud-based offering can also 
help	with	budgeting,	forecasting,	
annual	accounts	preparation,	
payroll	processing,	submitting	vat	
returns,	filing	tax	returns,	helping	
with benchmarking or even interim 
management. Our dedicated team 
can also help you in providing advice 
on the tax reliefs available. 

To discuss the service further please 
contact your usual Gerald Edelman 
contact	or	speak	to	Ajay	Shah,	Hiten	
Patel or Deval Patel on 020 8492 
5600	/	020	7299	1400.
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Gerald Edelman Probate Services is now 
licensed to carry out probate work and the 
appropriate reserved legal matters associated 
with	such	work.	However,	this	is	only	
applicable in the case of non-contentious  
probate estates. 

As part of our ongoing process covering 
estate	matters	including	probate,	below	is	a	
useful summary setting out the five common 
considerations for trustees of discretionary 
trusts which I thought may be of interest to 
many	of	our	clients,	some	of	whom	may	need	
to apply these considerations in their roles  
as trustees.

Trustees have a duty to manage a trust’s 
assets in the best interests of its beneficiaries. 
To	fulfil	this	duty,	trustees	must	first	be	able	to	
identify	all	the	beneficiaries,	either	personally	
or by class. 

1. Needs of Beneficiaries

To ascertain the needs of individual 
beneficiaries,	trustees	must	first	know	
who they are. Beneficiaries may be named 
individually or as a class of beneficiaries 
such as “All children of the settlor”. Trustees 
can then undertake to gather information 
regarding the circumstances of each  
beneficiary and their intended benefit  
from the trust either under the terms of the 
trust itself or the wishes of the settlor who 
created the trust.

A trustee should keep records of the following 
minimum information in respect of each 
beneficiary:

•	 	Personal	details	including	date	of	birth;

•		 	If	the	beneficiary	is	a	minor,	the	identity	and	
contact details of their legal guardian;

•	 Country	of	tax	residence;

•	 Marginal	tax	rate;

•	 Marital	or	relationship	status;

•	 Details	of	any	dependents;

•	 Employment	status;

•	 State	of	health;

•	 	Cash-flow	requirements,	e.g.	for	education	
or lifestyle maintenance.

Trustees should continually be aware of the 
circumstances of beneficiaries as these may 
change	over	time.	For	example,	a	beneficiary	
may become redundant or require financial 
assistance with a new business venture.

2. Restrictions on Beneficiaries

A trust deed may contain certain provisions 
which restrict certain persons from benefiting 
from the trust or apply conditions to their 
benefiting.	For	example,	the	deed	may	describe	
“excluded persons” who should not benefit 
from the trust or it may state that certain 
persons may only benefit upon the condition of 
reaching a certain age or getting married.

3. Memorandum of Wishes 

A settlor may convey their wishes to the 
trustees	in	a	memorandum	of	wishes,	also	
referred to as a letter of wishes. While it 
provides the settlor with the opportunity 
to express their wishes with regard to how 
the trust assets should be managed and 
distributed	to	beneficiaries,	it	is	not	legally	
binding	upon	the	trustees.	However,	it	does	
typically provide guidance to the trustees 
about who should receive benefit from the 
trust.	For	example,	the	settlor	may	intend	for	
only	his/her	spouse	to	benefit	during	their	
lifetime and for their children to only benefit 
upon the death of the last surviving parent. It 
may also recommend that the children only 
benefit upon reaching a specific age.

A memorandum of wishes may also put forth 
the name of a person to whom the trustees 
should look to for guidance following the 
death of the settlor.

4.  Duty to Consider the Beneficiaries

Trustees must act impartially with respect 
to the beneficiaries by considering all 
beneficiaries in their decision making. They 
should not blindly follow the instructions of 
the	settlor	but	may	consider	their	wishes,	
which	are	not	legally	binding,	unless	included	
in the terms of the trust.

5. Keep Up-To-Date

 Trustees should regularly review the needs 
of beneficiaries as these may change over 
time.	A	failure	in	the	health,	employment	
or relationship status of a beneficiary 
may significantly alter their needs. The 
circumstances or wishes of the settlor 
may	also	change	over	time,	so	ongoing	
communication from the trustees with all 
related parties is essential.

Should you wish to discuss any of the points 
raised in this article or require assistance with 
trust	or	probate	matters,	please	get	in	touch	
with your usual Gerald Edelman contact or 
Richard Kleiner at  
rkleiner@geraldedelman.com,	or	 
on 020 7299 1405.

Five Common Considerations 
for Trustees

by Richard 
Kleiner

mailto:gemail@geraldedelman.com
http://www.geraldedelman.com/
mailto:gemail@geraldedelman.com
http://www.geraldedelman.com/
mailto:rkleiner@geraldedelman.com

